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  Assam Schedule VII Form No. 132 

  HIGH COURT FORM NO (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District : Sonitpur 

IN THE COURT OF MUNSIFF NO 1, TEZPUR , SONITPUR  

PRESENT----  Aklima Begum, AJS 

    Munsiff No1,  

Sonitpur, Tezpur 

Friday, the  6th day of  January 2017  

   Title Suit No   72/11  

 Smt Dipannita Choudhury 

.......................Plaintiff 

 

1) Sri  Debabrata Choudhury 

2) Smt Rama Choudhury 

3) Sri Subrata Choudhury 

4) Smt Mala Choudhury 

5) Smt Lily Choudhury 

6) Sri Priyabrata 

7) Sri Prasanta Choudhury 

8) Sri Sushanta Choudhury 

.................................Defendants 

 

This suit coming on final hearing on 23/12/2016 in presence of  

Advocate for the plaintiff.....Sri  Debabrata Bose  and others 

Advocate for the defendants.... Sri  J.K Baishya and  others  

     

And having stood for consideration to this day, the court delivered the 

following judgment:- 

JUDG M E N T 
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1) The plaintiff in the plaint has averred that Upendra Nath Choudhury was the 

original owner, pattadar and possessor of land as described in the schedule . 

It is also averred that defendant no 2 is the wife of Upenra Nath Choudhury 

and defendant no 1, 3, 6,7, 8 are sons and plaintiff and defendant no 4 and 5 

are the daughter of Upendra Nath Choudhury who died leaving behind the 

above mentioned  person as his legal heir who inherited the properties of 

Upendra Nath Choudury by virtue of inheritance under Dayabhaga Law of 

Hindu Law. It is further stated that plaintiff is the unmarried daughter of 

Upendra Nath Choudhury and has been practicing lawyer and also has got one 

room and furniture and belonging in the suit land. It is also defendant no 1, 2 

and defendant no 8 has been residing the suit premise and other are residing 

at different placed due to their professions and being married. 

 

2) It is stated that whenever the plaintiff used to visit the parental house the 

defendant no 1 and his wife  and son used to create disturbance to plaintiff 

and often used to lock the  door and also used to inflict mental torture upon 

plaintiff and forced her to stay in store house by defendants. It is stated that 

defendant have been denying the right and title of plaintiff’s 1/9th share in 

schedule property.  

 

It is also stated that the defendant no 1 took defendant no 3 , 6 and plaintiff 

to Tezpur Sub Registry office and took their signature on purported sale deed 

and sold  land measuring 1 katha 5 lessas out of total land measuring 3 

kathas 14 lessas to one Sri Kamada Chakrabarty and received full sale 

consideration and others has never received any sale  consideration. However 

to maintain family relationship the plaintiff   stated that said sold land should 

be deducted from the land measuring 3 katha 14 lessas  and partition may be 

effected in land measuring 2 kathas 9 lessas of land. 

 

In view of the above the plaintiff seek declaration that suit land is joint 

property of plaintiff and defendants and also sought partition of 1 9th share in 

suit land by metes and bound and for separate possession and permanent 

injunction.  
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3) The defendant no 4 and 5 have filed written statement wherein the defendant 

no 4 and 5 has stated  they are co-owner of suit land and legal heirs of 

original owner of land Sri Upendra Nath Choudhury and they are also entitled 

to their equal share from the suit land and governed by Hindu Succession Act. 

It is also admitted that the plaintiff is entitled to her equitable share in the suit 

land. The defendant no 4 and 5 have further admitted that landed property of 

Upendra Nath Choudhury is required to be partitioned by  metes and bound 

and after demarcating the same, separate possession may kindly be given to 

plaintiff and defendant no 4 and 5. 

 

4) The defendant no  1,2,3,6,7 and 8 also submitted written statement wherein 

the defendant no  1,2,3,6 and 7 has stated that there is no cause of action, 

the suit is bad for non joinder of necessary parties since  Co --pattadar of suit 

land Smt Moina Doharani, Sri Kamada Chakravarty to whom area of land 

measuring  1 katha 5 lessas was transferred , was not made as party in the 

suit. It is also stated that Upendra Nath  Choudhury was not the original 

owner of suit land rather Upendra Nath Choudhury and Smt Moina 

Dohorani were the joint owner and possessor of suit land. It is stated 

that defendant no1 being the eldest son has contributed at the time of 

construction of original Dwelling house after completion of which the Holding 

no 112 of Ward no 4 has been allotted by Rangapara Town Committee in the 

name of  defendant no 2. And in the year 2000 another room was constructed 

on the western side by defendant no 6 from his separate income and holding 

no 112(B) of ward no 2 of Rangapara Town Committee. It is also stated that 

one chali type room was also constructed by defendant no 8.  It is admitted 

that defendant no 1 , 3,4,5,6,7 and 8 are sons and daughters of 

Upendra Nath Choudhury and defendant no 2 is the wife of Upendra 

Nath Choudhury.  

 

It is also stated that after death of Upendra Nath Choudhury, the 

responsibility of family rested  with the above defendants and  after death of 

Upendra Nath Choudhury the defendant no 4   was given in marriage in 
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the year 1996 and defendant no 5 was given in marriage in the year 

1977 and the defendant no 4 and 5 relinquished their share in the 

suit property in favour of defendant no 1 and 2. 

It is admitted that plaintiff is the unmarried daughter of Upendra 

Nath Choudhury and has been practicing lawyer and used to visit her 

parental house. It is denied that she has got her own room and furniture and 

belonging over  schedule land. It is also denied that defendants have created 

disturbances to plaintiff and inflicted mental torture to plaintiff. It is stated 

that the defendant no 1 , his son , wife never denied the legal right of plaintiff 

on joint property. It is also stated that vendors duly and voluntarily sold land 

measuring 1 katha 5 lessas to Kamada Chakrabarti vide Sale deed no  2432 

dated 13/5/1985 hence the plaintiff is stopped from making false allegation. 

The defendants prayed for dismissal of the suit. 

 

5) After going through the pleading of both parties following issues were framed 

by my learned predecessor  

 

1)     Whether there is any cause of action for this suit? 

2.  Whether the suit is  bad for non -joinder of necessary parties? 

3)  Whether the plaintiff’s is entitled to 1 9th share in suit property with 

consequential relief of partition and separate possession? 

4)  Whether the plaintiff is entitled to the decree as prayed for? 

5)  Whether the plaintiff is entitled to any other relief or reliefs as 

claimed for?  

 

The plaintiff side adduced the evidence of 2 PWs, including the plaintiff herself 

and has exhibited some documents in support of his case. Defendant’s side 

has adduced evidence of 1 DW and also exhibited Some Documents for their 

side in support of his case. 

 

The material on record and submission made on behalf of the plaintiff have 

received due consideration of this court. 

6) Discussion, Decision and Reason thereof 
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7) Issue no 1 :- Whether there is any cause of action for this suit? 

In the present suit the defendant challenged the suit on the ground that there 

is no cause of action for the suit. It is the settled law that where there is 

infringement of civil right there is occasion for a suit. Cause of action is 

nothing but a bundle of fact which gives rise to the basis of an action or case. 

The plaintiff has filed the suit claiming joint right title and interest and 

possession over schedule and sought for partition and separate joint 

possession to the extent of their equitable share. The defendants no 1, 2,3,6 , 

7 and 8 in their written statement has stated that plaintiffs have no right title 

and interest over  suit land.. The plaintiff and the defendants are denying the 

claim of each other. Therefore, there arises a dispute between the parties 

necessary to be settled. From the above assertion and denial by the plaintiff 

and defendants in their pleading I find that there is cause of action for the 

suit. 

Hence, issue no 1 is decided in the affirmative. 

 

6) Issue no 2:- Whether the suit is bad for non joinder of necessary 

parties?  

 

The defendant no 1, 2,3,6, 7 and 8 have alleged that the suit is bad for 

non joinder of necessary parties since  Co --pattadar of suit land Smt Moina 

Doharani,  Sri Kamada Chakravarty to whom area of land measuring  1 katha 

5 lessas was transferred , were not made as party in the suit.  Admittedly, 1 

katha 5 lessas land was sold to Kamada Chakrabarty by defendants including 

the plaintiff. The defendant has claimed that they have sold the said land 

legally and voluntarily. Though plaintiff is claiming that signature of defendant 

no 2 , 6 and her was obtaining by playing fraud but no prayer is made by 

plaintiff for cancellation of said sale deed no 2. Rather in plaint she herself has 

claimed that to maintain family relationship the plaintiff   stated that said sold 

land should be deducted from the land measuring 3 katha 14 lessas  and 

partition may be effected in land measuring 2 kathas 9 lessas of land. Since 

the sold land was not subject matter of this suit and plaintiff has not sought 

partition of said land hence in my considered view the purchaser is not a 
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necessary party. More over it is settled law that a purchaser of undivided 

property has to claim title and right through the title of vendor and the 

presence of vendor is sufficient enough to pass an effective decree. The 

purchaser at best can be proper party in whose absence effective decree can 

be passed. Besides the defendant above mentioned has claimed that Co --

pattadar of suit land Smt Moina Doharani has not been made party in this suit, 

Nothing was averred by above mentioned defendant showing that said co-

pattadar was a legal heir Late Upendra Nath Choudhury. Since this suit is filed 

by legal heir of Late Upendra Nath Choudhury seeking partition of joint 

property of Late Upendra Nath Choudhury as such in my considered view, the 

presence of said  Moina Doharani is not necessary for proper adjudication of 

the suit. Considering the above , this Court is of the opinion that the suit is not 

bad for non joinder of necessary party. 

This issue is decided in negative. 

 

7) Issue no 3 :-Whether the plaintiff’s is entitled to 1 /9th share in suit 

property with consequential relief of partition and separate 

possession? 

Issue no 4  :- Whether the plaintiff is entitled to the decree as 

prayed for? 

Both the issues are taken together for convenience . 

 

From the pleading of parties it appears that  admittedly the plaintiff and 

defendants are legal heir of  late Upendra Nath Choudhury. Hence as per 

Hindu Succession Act  being the legal heirs, after death of  Upendra Nath 

Choudhury they are entitled to their equitable share  in suit property unless 

contrary is proved. 

 

The plaintiff claimed that suit property was owned by Upendra Nath 

Choudhury. The plaintiff as  PW 1 has deposed that Upendra Nath 

Choudhury was the original owner, pattadar and possessor of land 

as described in the schedule  which is admitted by the defendant no 

4 and 5 in their written  statement.  The defendant no  1, 2, 3 6 ,7,and 8 
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has claimed that Upendra Nath  Choudhury was not the original owner of suit 

land rather Upendra Nath Choudhury and Smt Moina Dohorani were the joint 

owner and possessor of suit land. But no evidence is lead by defendant side 

prove that Smt Moina Dohorani was co owner of suit land.  On the other hand 

the evidence of PW 1 as to ownership of Upendra Nath Choudhury  remained 

unassailed since PW 1 is not cross examined by defendant side. More over the 

defendants also admitted that they have sold 1 katha 5 lessas  from land of 

Upendra Nath Choudhury to Kamada Chakrabarty  and nowhere it was 

mentioned  by defendants  that they have obtained permission from said 

Moina Dohotia before selling the said land from which  it can be presumed 

that said Moina Dohotia was not a co owner of the suit schedule. The 

averment of PW 1 gets fortified by the admission of defendant no 4 and 5 

who have admitted that suit land belonged to their father. Said averment was  

also fortified by Ext 1 , Jamabandi copy which shows the name of Upendra 

Nath Choudhary. Moreover, defendant no 7 as DW 1, in his evidence has 

admitted that  plaintiff and all defendants are legal heir of Upendra Nath 

Choudhary and suit property is their ancestral property. 

 

From the above this Court held that suit land belonged to Upendra Nath 

Choudhury and being the legal heir of Upendra Nath Choudhury the plaintiff is 

entitled to her equitable share unless contrary is proved. 

  

The plaintiff in her evidence as PW  1 has deposed that she is entitled to 1/9th 

share in suit property which is admitted by the defendant no 4 and 5 in their 

written statement .  Though the defendant no 1, 2,3,6,7,8 has stated that 

plaintiff is not entitled to share  and that defendant no 4 and 5 have 

relinquished their share no evidence is led by defendant to prove 

relinquishment. The defendant no 4 and 5 by filing written statement in 

support of plaintiff has disputed the said relinquishment. The defendant by 

cross examining the PWs failed to prove that defendant no 4 and 5 have 

relinquished their share. Moreover, defendant no 7 as DW 1, in his evidence 

has admitted that  plaintiff and all defendants are legal heir of 

Upendra Nath Choudhary and suit property is their ancestral 
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property and being legal heir of Upendra Nath Choudhary, 

defendants along with plaintiff are legally empowered to equal share 

of said schedule land. The defendants has not lead any evidence to prove 

that defendant no 4 and 5 have relinquished their share in favour of 

defendant no 1 and 2. Hence the above plea remained unproved.  From the 

evidence and PW 1 and DW 1 it can be safely held that being legal heir of 

Upendra Nath Choudhary, the plaintiff is  entitled to her equitable share in suit 

property.  From the above discussion it can be held that  being legal heir of 

Upendra nath Choudhury  the plaintiff and defendants  all have joint right title 

and interest and possession over said land and definitely will be entitled to  

equitable  1 / 9th share in the said property under section 8 of Hindu 

Succession Act . The plaintiff along  with defendant no 1 to 8 have every right 

to claim equitable share i.e 1/9th share in schedule  land and has every right 

to seek partition and separate possession  of their equitable share. 

 

Considering the above discussion and decision arrived in the 

forgoing issues this Court is of the opinion that Plaintiffs are entitled 

to the decree as prayed for. The plaintiff is entitled  right title and 

possession of their equitable 1/9th share in schedule land as per law of 

inheritance by metes and bound and has every right to seek separate partition  

of their equitable share by metes and bound. 

 

After partition by competent authority plaintiffs are also entitled to separate 

joint possession of their equitable 1/9th share in schedule  property by metes 

ad bound.. The plaintiff is also entitled to prohibitory injunction restraining the 

defendants from making construction and sale of the joint property till making 

of partition and giving of separate possession. The defendants are also 

permanently restrained from interfering and obstructing the separate joint 

possession of the plaintiff’s land allotted to her after partition. 

Accordingly, plaintiffs are entitled to the decree as prayed for. 

The issue no 3 and 4 are decided in affirmative in favour of plaintiff.  

 

8) Issue no 5:- To what other relief the plaintiff is entitled to? 
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Considering the above discussion, this Court is of the opinion that the plaintiff 

is not entitled to any other relief except what is granted above.   

Issue no 5 is decided in negative.   

 

 

O r d e r 

In conclusion the suit is preliminarily decreed on contest with cost. It is 

declared that  

1) The plaintiff is entitled  right title and possession of  equitable 1/9th share in 

schedule  property. . 

 

2) The plaintiff is entitled to preliminary decree of partition of  equitable 1/9th 

share in schedule  property    by metes and bound.   

 

3) It is declared that after partition by competent authority plaintiff is also entitled 

to separate  possession of their equitable 1/9th share in schedule  property as 

per law of  land.  

 

4) The Collector of the District Sonitpur, is to make partition accordingly by metes 

and bound. Commission be appointed in due course to effect partition of their 

equitable 1/9th share in schedule  property as per law of  land   by metes and 

bound and to delivery  separate  possession thereof to the plaintiff. 

 

5) The plaintiff is also entitled to prohibitory injunction restraining the defendants 

from making construction and sale of the joint property till making of partition 

and giving of separate possession. The defendants are also permanently 

restrained from interfering and obstructing the separate  possession of the 

plaintiff’s land allotted to them after partition. 

 

 Prepare a decree accordingly. 
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This judgment and order is delivered and operative part of this judgment is 

pronounced in the open court today, the 6th    day of January 2017 under my 

hand and seal. 

 

 

Munsiff no 1 

Sonitpur, Tezpur 

 

 

 

APPENDIX 

(A) Plaintiff’s Witness 

PW-1 Dipannita Choudhury 

 

(B) Plaintiff’s Exhibits 

Ext 1---- jamabandi Copy of  schedule land.  

 (C) Defendants witness 

DW 1 Sri Prasanta Choudhary. 

(D)Defendants exhibits  

Nil 

 

 

Munsiff no1, 

Sonitpur Tezpur 
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